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Standing Rock, Lower Brule, and Crow Creek Indian Tribes, 
North and South Dakota 





DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 21, 1958. 
Hon. Crarr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

Dear Mr. Eneie: Your committee has requested a report on H. R. 
6075 and H. R. 6252, bills to provide for the acquisition of lands by 
the United States required for the reservoir created by the construc- 
tion of Oahe Dam on the Missouri River and for rehabilitation of the 
Indians of the Standing Rock Sioux Reservation in South Dakota and 
North Dakota, and for other purposes. 

We recommend that one of the bills be enacted if it is amended as 
suggested in this report. 

The bill transfers to the United States title to all lands within the 
taking area of the Oahe Dam and Reservoir project that belong to 
the Indians of the Standing Rock Sioux Reservation and provides for 
payments to the Indians as follows: 

1. A sum to be agreed upon through negotiations between the In- 
dians, the Corps of Engineers, and this Department as compensation 
for lands, excluding mineral rights which are reserved to Indian 
owners, and for indirect damages. 

2. $8,500,000 for the rehabilitation of all enrolled members of the 
tribe whether or not residing within the taking area and for the relo- 
cation and reestablishment of members residing within the taking 
area. 

In addition, the bill provides for expenditures by the United States 
in amounts indeterminable at this time for the following purposes: 

1. Deficiency judgments for fair compensation awarded in judicial 
proceedings initiated when Indians reject the final appraisal for their 
lands. 

2. Removal and reestablishment of Indian cemeteries, monuments, 
and shrines. 2 

3. Reconstruction of agency facilities, schools, hospitals, service 
buildings, agents’ and employees’ quarters, roads, and bridges. 

4. Expenses of the tribal council incurred in negotiation leading up 
to the making of the agreement embodied in the bill, but not to exceed 
$100,000. 

In addition, the bill gives the Indians the following rights: 

1. The right to cut and remove timber and to salvage any portion 
of improvements, without any deduction in the amount paid for the 
land. 

2. The right to reside on the land without charge after title has 
passed to the United States until the gates of the dam are closed. 


1 
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3. The exclusive right to graze stock without cost on the land 
between the water level of the reservoir and the taking area, the right 
of free access to the shoreline of the reservoir, and unimpairment of the 
treaty right to hunt and fish in and on the taking area and reservoir. 
All these rights are subject to reasonable regulations that may be 
mmposed by the Chief of Engineers for the protection and use of the 
area. 

4. The right to retain all land on the Standing Rock Reservation 
in trust status except lands for which the tribe or members of the 
tribe request a patent in fee. 

5. The right to acquire substitute lands, the titles thereto to be 
held by the United States in trust. 

The following amendments are recommended. The page and line 
references are to H. R. 6075: 

1. On page 1, line 3, delete “all tribal, allotted, assigned, and 
inherited” and substitute ‘‘the entire interest in’’. 

This change will make it clear that the United States is taking title 
to undivided interests in Indian lands that are owned by non-Indians. 
The appraisal was by tracts without regard to undivided ownership 
interests. 

2. On page 1, line 9, through page 2, line 6, either delete the proviso, 
or restrict it to apply only to the taking of tribal lands by making it 
read as follows: 


Provided, That the effective date for taking title to the lands belonging to the 
Standing Rock Sioux Tribe shall be the date when the Secretary of the Interior 
shall by proclamation declare that the terms provided for in this Act for the 
acquisition of such tribal lands have been accepted by a three-fourths majority 
of those adult Indians of the Standing Rock Sioux Tribe, as shown by the tribal 
rolis, voting on the acceptance. 


If the modified provision is included and a favorable vote is not 
obtained, Congress probably will need to pass further legislation. 
As this bill provides a procedure for judicial review of the purchase 
price, the omission of the proviso would make the bill the equivalent 
of a condemnation statute should the price not be acceptable to the 
tribe, and no further legislation would be needed. 

3. On pages 2 and 3, revise section 2 to read in its entirety as follows: 


Sec. 2. The Secretary of the Army shall pay out of funds appropriated for the 
construction of the Oahe project the sum of $1,952,040 for all lands and improve- 
ments and interests therein taken by section 1 of this Act, and the further sum 
of $ for indirect or intangible damages. Such payment shall be in final 
and complete settlement of all claims, rights, and demands of the Indians arising 
out of the construction of the Oahe project, and shall be deposited to the credit of 
the Standing Rock Sioux Tribe in the Treasury of the United States to draw 
interest on the principal thereof at the rate of 4 percent per annum until expended. 
The sum appropriated as just compensation for the lands and improvements shall 
be allocated in accordance with the tract and ownership schedules prepared by 
the Missouri River Basin investigation staff. Said allocation shall be computed 
on the basis of a percentage of the amounts shown for each tract and ownership 
on such schedules. The amounts allocated to the lands owned by individuals 
shall be paid to them. One-half of the amount allocated to the lands owned by 
the tribe and one-half of the amount paid for indirect or intangible damages 
shall be consolidated with the rehabilitation appropriation authorized by section 
5 of this Act and shall be expended in accordance with the provisions of section 5. 
Out of the remaining one-half of such amounts shall be paid the cost of moving 
dwellings and other buildings from the taking area. None of such amounts shall 
be used for per capita payments. 
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The present language is subject to the following objections: 

(a) It isin the form of an agreement between the tribe and Congress, 
rather than in the form of an ordinary statute. 

(6) Indirect and intangible damages should not be labeled as an 
element of just compensation for the taking of land. 

(c) The bill provides for payments to be arrived at by negotiations. 
Previous attempts to negotiate a settlement for Cheyenne River, Crow 
Creek, lower Brule, and Standing Rock were unsuccessful and as a 
result of these experiences we believe further attempts to negotiate a 
settlement for Standing Rock will only result in further delay. 

With respect to direct damages, your attention is directed to the 
fact that the Missouri River Basin investigations staff appraised the 
Standing Rock Sioux land at $1,613,454 on the basis of November 
1951 farm real estate values. An increase in the appraisal is now 
justified because of an increase in land values since November 1951. 
Indian figures of farm real estate values have increased 17% percent 
between November 1951 and November 1957, and the anticipated 
figure for March 1958 will show an additional 3 percent increase. The 
$1,613,454 figure based on November 1951 values should therefore be 
increased by 20% percent, which would make it $1,952,040. 

Indirect and intangible damages include the costs of relocating and 
reestablishing members of the tribe who reside in the taking area, and 
the losses of timber, wildlife, and other values to the entire tribe. 
Such damages have been estimated by the Missouri River Basin in- 
vestigations staff at $3,167,513. That estimate is submitted without 
recommendation regarding the dollar figure to be fixed by the Con- 
gress. The basis for the estimate is explained in detail in Report No. 
138, Damages to Indians of 5 Reservations from 3 Missouri River 
Reservoirs in North and South Dakota, copies of which were sub- 
mitted to the 83d Congress with our report on H. R. 2233 (Public 
Law 776). The following figures, which are excerpts from table 1 of 
that report, show the comparisons between the Missouri River Basin 
investigations estimates of indirect damages and the amount allowed 
or proposed to be allowed by the Congress for the Cheyenne River and 
Standing Rock Reservations: 














Type of damage Cheyenne Standing 
River Rock 

Cost of reestablishing homes, ranches, and economy. .-.-.-...--..------------ $1, 531, 051 $726, 546 
Timber, wildlife, and wildlife product losses (in excess of appraised value of 

commercial timber) ee ee ee eo iinet aaa 1, 664, 887 2, 362, 527 

Potential increase in value of irrigated land___.............-..-..-.-.-..----- 19, 370 78, 440 

Total : Sita in bah tak behiad atone Sasa e eek tet Soe 1 3, 215, 308 1 3, 167, 513 

Payment authorized by Congress._._...............----.- aac ans | 9 SOE ON6 3. iekdne ts 





1 These totals omit an item in the MRBI report called all other damages, mostly intangibles, because 
that item is misnamed and is not in fact a damage item. It represents an adjustment factor designed to 
make the total figures comparable to those allowed by Congress for the Fort Berthold Indians. 


4. On page 3, line 14, delete “United States further agrees to”’ and 
substitute ‘Secretary of the Army shall’. The proposed legislation 
is not an agreement. 

5. On page 3, lines 24 and 25, delete “United States further agrees 
to appropriate, and the’’. 
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6. On page 4, lines 11 to 14, delete all of the language of section 5 
that precedes “‘shall’’ in line 14, and substitute ‘‘There is authorized to 
be appropriated a further sum of $ , Which further sum’. 

This change removes language that is appropriate for an agreement 
but not for a statute. It also leaves for congressional determination 
the appropriate amount for rehabilitation purposes. 

There are submitted for your information Missouri River Basin 
Investigations Report No. 151 relating to resident population of 
Standing Rock Reservation, and supplement No. 1 relating to non- 
resident members of the Standing Rock Sioux Tribe. Also submitted 
is Missouri River Basin Investigations Report No. 153 entitled 
“Suggested Program for the Use of Oahe Funds for Economic and 
Social Betterment.’”’ This suggested program takes into account all 
funds recommended in settlement for the acquisition of Indian prop- 
erties on the Standing Rock portion of the Oahe Reservoir, and for 
rehabilitation. In addition to the use of these funds, the program 
is built around the effective use of the assets remaining after the 
transfer of Indian properties in the reservoir to the United States. 
It also recognizes the need for including certain nonresident Standing 
Rock Indians in rehabilitation programs. 

For purposes of comparison when determining the appropriate 
amount for rehabilitation, your attention is directed to the fact that 
Public Law 776, 83d Congress (68 Stat. 1191), authorized an appro- 
priation of $5,160,000 for the rehabilitation of members of the Chey- 
enne River Tribe who resided within the reservation. That sum 
was computed on the basis of $1,200 per enrolled member, regardless 
of where located, but when the program was restricted to the members 
actually living on the reservation it amounted to approximately 
$2,250 per person. If the same approach were taken in the pending 
bill, the rehabilitation figure would be $7,875,000, which is $2,250 
multiplied by an estimated 3,500 persons residing on the reservation. 
We recommend, however, that the use of the fund not be restricted to 
the residents of the reservation. The total membership of the tribe 
is approximately 5,300, and a rehabilitation figure based upon $1,200 
per person, if that is the amount seleeted by Congress, would be 
$6,960,000. 

7. On page 4, beginning on line 21, change the proviso to read as 
follows: 

Provided, That such fund may be expended in accordance with plans approved 
by the Secretary of the Interior: 

8. On page 6, delete all of section 8, and renumber succeeding 
sections. _The Federal Government should not be required to take 
the precautionary measures against hazards provided for in this 
section after payment for the area acquired and with the retention 
for Indians of certain grazing rights and other benefits as proposed 
in the bill. 

9. On pages 7 and 8, revise and renumber section 11 to read as 
follows: 

Sec. 10. After the Oahe Dam gates are closed and the waters of the Missouri 
River impounded, the said Indian tribe and the members thereof shall be given 
permission to graze stock on the land between the water level of the reservoir and 
the boundary of the taking area described in section 16. The said tribal council 
and the members of said Indian tribe shall be permitted to have, without cost, 
access to the shoreline of the reservoir, including permission to hunt and fish in 
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and on the aforesaid shoreline and reservoir, subject, however, to regulations 
governing the corresponding use by other citizens of the United States. 


This revision will conform the language to that recommended for 
the Lower Brule and Crow Creek bills. 

10. On pages 8 and 9, revise and renumber section 12 to read as 
follows: . 


Sec. 11. For the purpose of providing substitute land for individual Indians 
whose land is within the taking area, and for the purpose of consolidating individ- 
ual and tribal land holdings and eliminating fractionated heirship interests within 
the reservation, the Secretary of the Interior is authorized to purchase with funds 
made available by such individual Indians or by the Tribe land or interests in 
land, and to sell tribal land upon request of the Tribe. The land selected by and 
purchased for individual Indians may be either inside or outside the boundaries 
of the Standing Rock Sioux Reservation as diminishd. Title to any land or 
interest in land acquired within the boundaries of the reservation shall be taken 
in the name of the United States in trust for the tribe or the individual Indian for 
whom the land is acquired, and title to any land or interest in land acquired out- 
side the boundaries of the reservation shall be taken in the name of the individual 
for whom it is acquired. Trust titles shall be subject to the laws and regulations 
applicable to other trust titles within the reservation. 


This recommended revision would permit use of funds from any 
source to purchase land for the purpose of consolidating landholdings 
of the tribe and individual Indians. It would be of great assistance 
in eliminating fractionated heirship holdings, which is a serious prob- 
lem, and in consolidating ownerships- of farm and ranch units. 

11. On page 11, line 13, delete “$8,175,000, as provided by sections 
5 and 14” and substitute “$—— , as provided by sections 2, 5, 
and 13”. 

12. On page 11, line 15, delete “2,”’. 

13. On page 11, line 16, change ‘'15” to “14”. 

14. The land descriptions should be revised as follows: 

On page 36, line 1, after “Section 2” change the comma to a period 
and delete the rest of the sentence. 

On page 40, line 13, after the semicolon add “northwest quarter 
northwest quarter;’’. 

On page 42, line 6, after ‘Section 1,” add “‘lots 9 and 12 and’’. 

On page 43, line 9, change the period to a comma and add ‘east 
half northeast quarter northwest quarter; southeast quarter southeast 
quarter northwest quarter; south six hundred and sixty feet of Lot 2.” 

On page 45, line 3, change the period to a comma and add “Cannon 
Ball Townsite, block sixteen, lots 1, 2, 3, and 4; block fourteen, lots 
9 and 10.” 

On page 46, after line 3, add a new paragraph as follows: 


All Indian-owned houses located on fee patent land owned by the Catholic 
Church and described as the south half northwest quarter, section 35, township 
23 north, range 29 west; all Indian-owned houses located on fee patent land owned 
by the Congregational Church and described as the southwest quarter southwest 
quarter, section 25, township 131 north, range 80 west; all Indian-owned houses 
located on fee patent land owned by the Northern Pacific Railway Company 
located in section 23, township 134 north, range 29 west, adjacent to the townsite 
of Cannon Ball, North Dakota. 





The Bureau of the Budget has advised us that there is no objection 
to the submission of this report. 
Sincerely yours, 
HATFIELD CHILSON, 
Acting Secretary of the Interior. 


23268—58———2 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 29, 1957. 
Hon. Criarr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

Dear Mr. Encuie: Your committee has requested a report on 
H. R. 6074, a bill to provide for the acquisition of lands by the United 
States required for the reservoir created by the construction of 
Randall Dam on the Missouri River and for rehabilitation of the 
Indians of the Lower Brule Sioux Reservation, S. Dak., and for 
other purposes. 

After our report was prepared, the Indian representatives of the 
tribe testified before the Subcommittee on Indian Affairs and indi- 
cated that they wished the subcommittee to defer action on the bill 
as introduced until they had prepared and negotiated a different 
approach. We shall, therefore, withhold our report on H. R. 6074 
until these negotiations have been completed. 

Sincerely yours, 
HATFIELD CHILSON, 
Under Secretary of the Interior. 





DEPARTMENT OF THE ARMY, 
Washington, D. C., May 15, 1957. 
Hon. Cuarr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives. 


Dear Mr. CHAIRMAN: Reference is made to your request of the 
Department of the Army with respect to H. R. 6074 and H. R. 6569, 
85th Congress, bills to provide for the acquisition of lands by the 
United States required for the reservoir created by the construction 
of Randall Dam on the Missouri River and for rehabilitation of the 
Indians of the Lower Brule Sioux Reservation, S. Dak., and for other 
purposes. 

The purpose of the bills is to effect a contract between the United 
States and the Sioux Indians of the Lower Brule Reservation in South 
Dakota for the acquisition of Indian lands of that reservation required 
for the construction, operation and maintenance of the Fort Randall 
Dam and Reservoir, S. Dak. In addition to providing for the con- 
veyance of the land to the United States the bill would authorize 
(1) the payment “‘as just compensation” of the sum of $1,497,397.29, 
of which $708,493.29 would be disbursed immediately to the individual 
or tribal owners while the balance would be deposited to the credit of 
the tribe and draw interest at the rate of 4 percent per annum until 
expended; (2) the relocation and reestablishment of Indian cemeteries, 
tribal monuments, and shrines; (3) reconstruction of the Lower Brule 
Agency and other specified structures and facilities; (4) the rehabili- 
tation of all members of the tribe and the relocation and reestablish- 
ment of those who reside on the lands being acquired for the Fort 
Randall project, and to deposit to the credit of the Indian tribe 
$6,348,316 to draw interest at the rate of 4 percent per annum until 
expended; (5) reservation of all mineral rights to the former owners 
subject to reasonable regulation required for the protection and use 
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of the area for project purposes; (6) members of the Indian tribe to 
cut and remove timber and to salvage improvements, without charge, 
within 9 months after enactment; (7) members of the tribe to remain 
on the land involved until the gates of the Randall Dam are closed for 
the impoundment of the water of the Missouri River; (8) the Indians 
to graze stock, after the gates are closed, on the land between the 
water level of the reservoir and the taking area, and have free access 
to the shoreline of the reservoir, including the right to hunt and fish 
subject “to regulations governing the corresponding use by other 
citizens of the United States.’’; (9) the Department of the Interior to 
render assistance to individual members of the tribe in acquiring 
relocation sites; (10) reimbursement of a sum not to exceed $100,000 
for the expenses of the tribal council in this matter; and (11) any 
individual member of the tribe to reject the appraisal of his land, after 
which a proceeding may be instituted in the United States District 
Court of the District of South Dakota with the tribal council to 
deposit with the clerk of the court, from funds previously deposited to 
the credit of the tribe, the amount set out in the final appraisal. The 
bills further authorize an appropriation of $7,945,713.29 in addition 
to the amounts to be charged against the project. Miscellaneous 
peor are included concerning protective measures to minimize 
ivestock losses and to preserve the integrity of related Indian legisla- 
tion such as the Indian Reorganization Act of June 18, 1934 (48 
Stat. 984). 

The Department of the Army has considered the above-mentioned 
bill. Construction of the Fort Randall Dam and Reservoir project 
was authorized as part of the comprehensive plan for flood control 
and protection of the Missouri River Basin as provided by the Flood 
Control Act of December 22, 1944 (58 Stat. 887, 891). Section 3 of 
the authorization act provides authority of the Secretary of the Army 
to acquire lands necessary for the project. Construction progress of 
the Fort Randall Dam and Reservoir project made it necessary, in 
August 1953, to file condemnation proceedings for the acquisition of 
the land described in the bills under consideration. Funds in the 
amount of $233,755.57 were deposited in court as estimated just com- 

ensation. By the act of July 6, 1954 (68 Stat. 452) the Chief of 
Tatataes: Department of the Army, and the Secretary of the Interior, 
jointly representing the United States, were authorized and directed 
to negotiate with the Sioux Indians of the Lower Brule Sioux Reserva- 
tion, S. Dak., for the acquisition by the United States of the 7,996.92 
acres of land described in part 2 of H. R. 6074 and H. R. 6569. 

While no additional authorization was required for the acquisition 
of land, it was considered possible that the act of July 6, 1954 might 
produce an acceptable basis for a contract since it included authority 
to consider, in addition to just compensation, the— 
costs of relocating the tribe and its members * * * in a manner that will re- 
establish and protect their economic, social, religious, and community life. 
Inasmuch as the negotiation of an overall contract would permit 
settlement of the pending condemnation proceedings, the Attorney 
General was requested to withhold further action in those proceedings 
pending an attempt to find a mutually acceptable basis for acquisition. 
Appraisals prepared by the Missouri River Basin investigations project, 
Bureau of Indian Affairs, Department of the Interior, reflecting values 
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totaling $270,610.65, were reviewed and adopted as the basis for the 
negotiations with representatives of the Indian tribe. Negotiations 
under the act of July 6, 1954 proved unsuccessful, as indicated in 
report to your committee submitted by the United States Army 
Chief of Engineers on April 25, 1955. 

Following the unsuccessful negotiations, the Department of the 
Army, with the concurrence of the Department of the Interior, re- 
quested the Department of Justice to proceed with the condemnation 
proceedings in view of section 7 of the July 6, 1954 act, which stated 
that that act was not to be construed to restrict completion of the 
Fort Randall Dam project. 

On January 21, 1955, a declaration of taking was filed vesting in 
the United States title to the lands described in H. R. 6074 and 
H. R. 6569, subject to a reservation to the Indians of oil and gas 
rights, subordinate only to the right of use by the United States for 
the construction, operation and maintenance of the Fort Randall Dam 
and Reservoir project in accordance with regulations to be prescribed 
by the Corps of Engineers. With the filing of the ‘declaration of 
taking” there was deposited into the registry of the court the additional 
sum of $36,855.08 based on the above-mentioned appraisal prepared 
by the Missouri River Basin investigations project staff making the 
estimated just compensation on deposit $270,610.65. Thereafter 
the court entered an order on March 22, 1955, authorizing the dis- 
bursement of $264,310.65 through the Bureau of Indian Affairs for 
the benefit of the Indian owners. The issue of just compensation 
has not been tried and no determination has been made as to the 
amount to be paid to the Indians. 

However, the payments requested by the Indians for relocation 
and rehabilitation will not be considered in the pending proceedings 
since the courts, including the Supreme Court of the United States, 
have uniformly held that just compensation equals ‘‘market value” 
of the interest taken. This is generally defined as the amount that 
would probably be paid for the property as between a willing seller, not 
compelled to sell, and a willing buyer, not compelled to buy. There is 
no provision in this concept for the evaluation of indirect or con- 
sequential damage. Likewise, it has always been considered to be 
a strictly judicial function to determine what constitutes ‘just 
compensation” as guaranteed by the fifth amendment of the Constitu- 
tion of the United States for the taking of private property for 
public use. 

For these reasons it is considered that H. R. 6074 and H. R. 6569 
should in any event be amended firstly to recognize that title to 
the lands involved is already vested in the United States and secondly 
to delete any reference to the payment to be mede under the bills as 
constituting just compensation. To effectuate these objectives it is 
recommended that, if the committee favorably considers additional 
payments to the Indians of the lower Brule Sioux Reservation, S. Dak., 
the bills be amended as follows: 

(a) The title be revised to indicate its limited scope by substituting 
the following: 

To provide for additional payments to, and for the rehabilitation of, the Indians 
of the Lower Brule Sioux Reservation, South Dakota whose lands have been 


acquired for the Fort Randall Dam and Reservoir project, South Dakota, and for 
other purposes, 
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(b) That section 1, which purports to effect the conveyance, 
section 6, which would reserve mineral rights to the former owners, 
and section 15, which would preserve the right of individual members 
to have the issue of just compensation determined in the United 
States district court, be deleted. 

(c) That section 2, which would establish the amount to be paid as 
‘Gust compensation”, be modified to indicate the amount, if any, 
determined to be paid to the Indians of the lower Brule Sioux Reser- 
vation in addition to the amount paid or to be paid in the pendin 
condemnation proceedings. In this connection it is recommend: 
that a maximum limitation be retained on the total amount to be paid. 

(d) That part 2 of the bills containing a description of the “taking 
area’’ be deleted since the land has been acquired and an accurate 
description is therefore unnecessary in any legislation for additional 
payments. 

It is further recommended that the following amendment be made to 
properly reflect the factual conditions existing at this time: 

(a) That section 3, which would authorize the relocation at Govern- 
ment expense of Indian cemeteries, tribal monuments and shrines, 
be deleted as there were no Indian cemeteries, tribal monuments or 
shrines within the area involved in these bills. 

(b) That section 4, which provides for the reconstruction of the lower 
Brule agency, schools, bospitals, service buildings, and other facilities, 
be deleted since the agency at the lower Brule Sioux Reservation is not 
included in the acquisition and no further relocation or construction 
is required. 

(c) That section 7, which would give the Indian tribe 9 months 
within which to remove timber and to salvage improvements, and 
section 9, which would authorize members of the tribe to continue 
residing in the area without charge until the gates of the Randall Dam 
are closed, be revised in recognition of the fact that the gates of the 
Randall Dam have been closed and that it was necessary to require 
the removal of improvements as the waters rose within the reservoir. 

(d) That section 10, which would authorize the continuing right. of 
the Indians to graze stock after the gates have been closed, be amended 
by deleting the language in lines 7 and 8 of page 7 reading: ‘“‘After the 
Randall Dam gates are closed and the waters of the Missouri River 
impounded” and by deleting the words “‘and the taking area described 
in part Il hereof” appearing in line 11, page 7 and substituting for the 
latter provision ‘‘and the lands acquired from the Indian tribe or its 
members.” 

The Department of the Army believes that the Secretary of the 
Interior is in a better position to advise the committee concerning 
those portions of the bills that would (1) provide for the Indians funds 
in addition to the estimated just compensation; and (2) make provision 
for the rehabilitation of members of the lower Brule Sioux Reservation 
without regard to whether or not they are or have been displaced by 
the Fort Randall Dam and Reservoir project. 

The Secretary of the Army is aware, however, that “just compen- 
sation” as determined by the courts very often does not fully compen- 
sate owners and tenants for all of their losses, some of which are 
intangible and therefore not susceptible to determination without 
indulging in speculation. However, these factors are found in all 
governmental acquisitions and are not peculiar to the Indian land 
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cases. The courts have also recognized that while just compensation 
has been defined as the value of the interest taken, it does not neces- 
sarily establish the value that a piece of property may have to the 
owner. 

Congress, in recognition of the added calculable expenses of persons 
dislocated by public works projects of the Department of the Army, 
authorized, by section 401b of the act of July 14, 1952, as amended, 
(66 Stat. 606, 624; 69 Stat. 352), the reimbursement of affected owners 
and tenants for their moving expenses not to exceed 25 percent of the 
fair value of the land involved. However, the lower Brule Sioux 
negotiators rejected this limitation on the amount proposed to be 
paid for moving costs in the contract contemplated by the act of 
July 6,1954. Since the act of July 14, 1952 provides that applications 
for reimbursement of moving expenses must be filed within 1 year 
from the date of acquisition of the property, the time to file expired 
January 20, 1956. 

If the payment of additional sums to the Indian tribe in connection 
with either the relocation or rehabilitation of its members is favorably 
considered, it is recommended that sections 2 and 5 be further amended 
to provide that the funds established shall be administered by the 
Secretary of the Interior and all payments be made by him. 

The fiscal effect of this measure is difficult for the Department of 
the Army to evaluate. However, section 2 would authorize payment 
of $1,226,786.64 more than the just compensation estimated by the 
Department of the Army, based on the appraisals of the Missouri 
River Basin investigations project staff of the Department of the 
Interior, plans rehabilitation payments in the amount of $6,348,316, 
reimbursement, for expenses in the amount of $100,000, and other 
direct and indirect undetermined costs of benefits conferred as rights 
that would be granted to the Indian tribe. 

Although time does not permit the submission of this report to 
Bureau of the Budget, the Bureau of the Budget advised on S. 953, 
84th Congress, a similar bill, that there was no objection to the sub- 
mission of a similar report, and that the Bureau of the Budget would 
interpose no objection to the enactment of H. R. 6074 and H. R. 6569, 
if the bills were amended to conform to the recommendations made in 
the report of the Secretary of the Interior, and if the amounts of the 
monetary awards are reduced to generally conform to the amounts 
awarded the Indians of the Cheyenne River Reservation under the 
provisions of the act of September 3, 1954 (68 Stat. 1191, Public 
Law 776, 83d Congress). 

Sincerely yours, 
WILBER M. Brucker, 
Secretary of the Army. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 21, 1958. 
Hon. Ciatr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

Dear Mr. Enaie: Your committee has requested a report on 
H. R. 6125, a bill to provide for the acquisition of lands by the United 
States required for the reservoir created by the construction of 
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Randall Dam on the Missouri River and for rehabilitation of the 
Indians of the Crow Creek Sioux Reservation, S. Dak., and for other 
purposes. 

We recommend that the bill be enacted if it is amended as suggested 
in this report. 

The bill transfers to the United States title to all lands within the 
taking area of the Randall Dam and Reservoir project that belong to 
the Indians of the Crow Creek Sioux Reservation, and provides for 
the payment to the Indians of the following sums: 

1. $685,137.62 as compensation for the lands, excluding mineral 
rights, which are reserved to the Indian owners. 

2. $1,132,452 as compensation for indirect damages sustained by 
the Indians. 

3. $5,686,036 for the rehabilitation of all enrolled members of the 
tribe whether or not residing within the taking area and for the 
relocation and reestablishment of members residing within the taking 
area, 

In addition, the bill provides for expenditures by the United States 
in amounts indeterminable at this time for the following purposes: 

1. Deficiency judgments for fair compensation awarded in judicial 
proceedings initiated when Indians reject the final appraisal figures 
for their lands. 

2. Removal and reestablishment of Indian cemeteries, monuments, 
and shrines. 

3. Relocation and reconstruction of the Crow Creek Agency, 
schools, hospitals, service buildings, agent’s and employees’ quarters, 
roads, and bridges. 

4. Expenses of the tribal council incurred in negotiations leading 
up to the making and ratification of the agreement embodied in the 
bill, but not to exceed $100,000. 

In addition, the bill gives the Indians the following privileges: 

1. The right to cut and remove timber, and to salvage any portion 
of improvements, including agency structures, without any deduction 
in the amount paid for the land. 

2. The right to reside on the land without charge after title has 
passed to the United States until the gates of the dam are closed. 

3. The right to graze stock between the water level of the reservoir 
and the boundary of the taking area. 

4. The perpetual right of access to the taking area for hunting and 
fishing without charge. 

5. The right to acquire substitute lands, the titles thereto to be 
held by the United States in trust. 

The following amendments to the bill are recommended: 

1. On pages 1 and 2, revise section 1 to read in its entirety as 
follows: 


in addition to the fair value of the lands or interests in lands belonging to the 
Indians of the Crow Creek Reservation that were acquired by the United States 
for the purposes of the Randall Dam and Reservoir project by condemnation in 
the case of United States v. Crow Creek Tribe of Sioux Indians et al. (Civil Action 
844, 8. D., covering 269.24 acres, and Civil Action 184, covering 9,148.69 acres 
filed in the United States District Court for the District of South Dakota, central 
division, such Indians shall receive the additional payments and benefits provided 
for in this Act. 


Title to the lands in question is already vested in the United States 
pursuant to a condemnation action that is now pending in which a 
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declaration of taking has been filed. The bill should recognize this 
fact, rather than purport to convey to the United States a title which 
the United States already has acquired. 

We believe that there is no need for a tribal referendum to deter- 
mine whether the Indians accept the provisions of the act since the 
title to the land has already been acquired by the Federal Government 
and the bill provides only for benefits in addition to fair compensation 
for the land. 

2. On pages 2 and 3, revise section 2 to read in its entirety as 
follows: 

Sec. 2. (a) The Secretary of the Army shall pay out of funds appropriated for 
the construction of the Randall project the sum of $ , representing 
indirect damages, which sum, together with the sums paid to the tribe and the 
members thereof as direct damages for the land acquired pursuant to the con- 
demnation action referred to in section 1 of this Act, shall be in final and complete 
settlement of all claims, rights, and demands of the tribe and its members arising 
out of the construction of Randall project. The sum appropriated as indirect 
damages pursuant to this subsection and the sum payable to the tribe as direct 
damages pursuant to said condemnation action shall be deposited to the credit 
of the tribe in the Treasury of the United States, and shall draw interest at the 
rate of four percent per annum until expended. One-half of such sums shall be 
consolidated with the appropriations made pursuant to section 5 of this Act and 
shall be spent in accordance with the provisions of section 5. Out of the remainder 
of such sums shall be paid the cost of moving dwellings and other buildings owned 
by Indians from the Fort Randall Reservoir area. No part of such sums shall 
be used for per capita payments. 

(b) The Secretary of the Army shall pay to the former owners of each tract of 
land acquired pursuant to the condemnation action referred to in section 1 of 
this Act the difference, if any, between the appraised value of the tract by the 
Missouri River Basin investigation staff, increased by 5 percent, and the com- 
pensation awarded by the court. 

With respect to direct damages, the bill provides for the payment 
of $685,137.62. This Department and the Corps of Engineers 
agreed, during the course of negotiation under Public Law 478, 83d 
Congress (68 Stat. 452), on an appraised value of $398,352.99. As 
required by Public Law 478, a report regarding those negotiations 
was submitted separately to the Congress. A payment of $420,000 is 
justified because of an estimated increase of approximately 5 percent 
in land values from November 1951, the date of the Missouri River 
Basin investigation appraisal of $398,352.99 and January 21, 1955, the 
filing date of the declaration of taking. 

With respect to indirect damages, the bill provides for the payment 
of $1,132,452. The Corps of Engineers offered during the negotia- 
tions under Public Law 478 to pay 25 percent of the appraised land 
values or $99,588.25, to cover moving and reestablishing costs. In- 
direct damages, howeveg, include more than those costs, and have been 
estimated by the Missouri River Basin investigations staff of this 
Department at $840,025. That estimate is submitted without 
recommendation regarding the dollar figures to be fixed by the Con- 
gress. The basis for the estimate is explained in detail in Report No. 
138, Damages to Indians of 5 Reservations From 3 Missouri River 
Reservoirs in North and South Dakota, copies of which were sub- 
mitted to the 83d Congress with our report on H. R. 2233 (Public Law 
776). The following figures, which are excerpts from table 1 of that 
report, show the comparisons between the Missouri River Basin 
investigations estimates of indirect damages and the amount allowed 
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or proposed to be allowed by the Congress for the Cheyenne River, 
Crow Creek, and Lower Brule Reservations: 




















Type of damage | Cheyenne | Crow Creek | Lower Brule 
| River | 
Cost of reestablishing homes, ranches, and economy-. : $1, 531, 051 | $138, 355 365 | $102, 915 
Timber, wildlife, and wildlife product losses (in excess of ap- 

praised value of commercial timbe SP. icles 1, 664, 887 | 694, 750 472, 821 

Potential increase in value of irrigated Seen a sg ease 19, 370 6, 920 | : 
Total bcs kG cae eee 1 3, 215, 308 1 840, 025 1 590, 196 
Payment authorized by Congress i snip occ tl ata BO MN. ac ccvicinna dak eee 
Payment proposed in pending legislation. - - -__--_- hb ists Bb an dete ohh 1, 132, 452 788, 904 





1 These totals omit an item in the MRBS report called ‘‘all other damages, mostly intangibles’”’ because 
that item is misnamed and is not in fact a damage item. It represents an adjustment factor designed to 
make the total figures comparable to those allowed by Congress for the Fort Berthold Indians. 


3. On page 3, line 20, delete ‘‘described in part II of this Act.” 
In view of the pending condemnation action, there is no need to de- 
scribe the taking area in part II of the act. 

4. On pages 3 and 4, delete section 4. The provisions of this section 
have already been carried out by the Corps of Engineers. 

5. On page 4, line 11, the figure $5,686,036 should be modified to 
reflect a congressional determination of the appropriate amount for 
rehabilitation purposes. For purposes of comparison, your attention 
is directed to the fact that Public Law 776, 83d Congress (68 Stat. 
1191), authorized an appropriation of $5,160,000 for the rehabilitation 
of members of the Cheyenne River Tribe who resided within the 
reservation, which amounted to approximately $2,250 per person. 
The pending bill authorizes an appropriation of $5,686,036 for the 
rehabilitation of members of the Crow Creek Sioux Tribe who reside 
either on or off the reservation, which amounts to approximately 
$5,000 per person. Both sums are in addition to sums authorized to 
be appropriated for indirect damages and for the value of tribal lands. 

6. On page 4, line 15, delete “rehabilitation for’ and insert in lieu 
thereof “developing individual and family plans, relocating, reestab- 
lishing, and providing other assistance designed to help improve the 
economic and social status of”. This change and the following one 
will more adequately state the purpose for which the rehabilitation 
fund may be used. 

7. On page 4, line 8, delete the comma and the remainder of the 
sentence that precedes the colon in line 24. 

8. On page 4, line 24, change the proviso to read as follows: 


Provided, That such sum may be expended in accordance with plans approved 
by the Secretary of the Interior. 


9. On page 5, line 4, after the colon insert— 
Provided further, That no part of such fund shall be used for per capita payments: 


10. On page 5, lines 7 to 18, delete section 6. We understand that 
the mineral rights of the Indians were not included in the condemna- 
tion action alaved to in section 1. 

11. On page 5, lines 21 to 22, delete, “‘, including agency struc- 
tures,”. These structures already have been removed or salvaged. 

12. On page 6, delete section 8. The Federal Government should 
not be required to take the precautionary measures against hazards 
provided for in this section after the Indians have been paid for the 


23268—58 
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area and have been granted the grazing rights and other benefits pro- 
posed in the bill. 

13. On page 7, line 6, the cross reference to section 7 creates an 
ambiguity that should be clarified. Although the preceding sentence 
recognizes the right of the United States to close the gates of the dam 
at any time, the cross reference to section 7 implies that the United 
States may be liable for loss of property and property damage caused 
by closing the gates within 9 months after the date of the act. The 
ambiguity would be removed by deleting the sentence beginning on 
line 4. 

14. On page 7, line 12, delete “have the right’’ and insert in lieu 
thereof “be given permission, without cost’’. 

On page 7, line 14, after “and the’ insert “boundary of the’’, and 
delete ‘‘described in part II hereof”’. 

On page 7, line 15, after “‘shall’’ insert “be permitted to’’. 

On page 7, line 16, delete “the right of free’. 

On page 7, line 17, delete “‘the right’? and insert in lieu thereof 
‘permission’. 

The purpose of these changes is to make it clear that inasmuch as 
the Indians have been fully compensated the grazing privileges in- 
volved are privileges and not compensable rights. 

15. On pages 7 and 8, revise section 11 to read in its entirety as 
follows: 

Sec. 11. For the purpose of providing substitute land for individual Indians 
whose land is within the taking area, and for the purpose of consolidating individual 
and tribal land holdings and eliminating fractionated heirship interests within 
the reservation, the Secretary of the Interior is authorized to purchase with 
funds made available by such individual Indians or by the Tribe land or interests 
in land, and to sell tribal land upon request of the Tribe. The land selected by and 
purchased for individual Indians may be either inside or outside the boundaries 
of the Crow Creé¢k Reservation as diminished. Title to any land or interest in 
land acquired within the boundaries of the reservation shall be taken in the name 
of the United States in trust for the tribe or the individual Indian for whom the 
land is acquired, and title to any land or interest in land acquired outside the 
boundaries of the reservation shall be taken in the name of the individual for 
whom it is acquired. Trust titles shall be subject to the laws and regulations 
applicable to other trust titles within the reservation. 

This recommended revision would permit use of funds from any 
source to purchase land for the purpose of consolidating land holdings 
of the tribe and individual Indians. It would be of great assistance 
in eliminating fractionated heirship holdings, which are a serious 
problem, and in consolidating ownerships of farm and ranch units. 

16. On pages 10 and 11, delete section 15. The condemnation 
action that is now pending will afford any Indians who are dissatisfied 
with the appraisal value of their land an opportunity to litigate the 
issue in the court. 

17. On page 11, line 12, the sum of money specified should be 
modified to conform to the other changes in the bill. 

18. On page 11 and succeeding pages, delete part 2. The description 
of the lands acquired by the United States was contained in: the 
condemnation action. 

The Bureau of the Budget has advised us that there is no objection 
to the submission of this report to your committee. 

Sincerely yours, 
Rocer C. Ernst, 
Assistant Secretary of the Interior. 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 21, 1958. 
Hon. CLarr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

Dear Mr. EnGue: Your committee has requested reports on H. R. 
6204 and H. R. 7758, bills to provide for the acquisition of lands by 
the United States required for the reservoir created by the construc- 
tion of Randall Dam on the Missouri River and for rehabilitation of 
the Indians of the Crow Creek Sioux Reservation, S. Dak., and for 
other purposes. 

Our report on H. R. 6125, a bill with the same title, applies equally 
to H. R. 6204 and H. R. 7758, with minor adjustments of the page and 
line numbers referred to in the proposed amendments. 

The Bureau of the Budget has advised us that there is no objection 
to the submission of this report to your committee. 

Sincerely yours, 
HatrieLp CHILSON, 
Acting Secretary of the Interior. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., May 15, 1957. 
Hon. Ciarr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives. 

Dear Mr. CuarrMan: Reference is made to your request of the 
Department of the Army with respect to H. R. 6125 and H. R. 6204, 
85th Congress, bills to provide for the acquisition of lands by the 
United States required for the reservoir created by the construction 
of Randall Dam on the Missouri River and for rehabilitation of the 
Indians of the Crow Creek Sioux Reservation, S. Dak., and for other 
purposes. 

The purpose of the bills is to effect a contract between the United 
States and the Sioux Indians of the Crow Creek Reservation in South 
Dakota for the acquisition of Indian lands of that reservation required 
for the construction, operation, and maintenance of the Fort Randall 
Dam and Reservoir, 5. Dak. In addition to providing for the con- 
veyance of the land to the United States, the bill would authorize 
(1) the payment “‘as just compensation” of the sum of $1,817,589.62, 
of which $685,137.62 would be disbursed to the individual or tribal 
owners while the balance would be deposited to the credit of the tribe 
and draw interest at the rate of 4 percent per annum until expended; 
(2) the relocation and reestablishment of Indian cemeteries, tribal 
monuments, and shrines; (3) reconstruction of the Crow Creek Agency 
and other specified structures and facilities; (4) the rehabilitation of 
all members of the tribe and the relocation and reestablishment of 
those who reside on the lands being acquired for the Fort Randall 
project, and to deposit to the credit of the Indian tribe $5,686,036 to 
draw interest at the rate of 4 percent per annum until expended; 
(5) reservation of all mineral rights to the former owners subject to 
reasonable regulation required for the protection and use of the area 
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for project purposes; (6) members of the Indian tribe to cut and 
remove timber and to salvage improvements, without charge, within 
9 months after enactment; (7) members of the tribe to remain on 
the land involved until the gates of the Randall Dam are closed for 
the impoundment of the water of the Missouri River; (8) the Indians 
to graze stock, after the gates are closed, on the land between the water 
level of the reservoir and the taking area, and have free access to the 
shoreline of the reservoir, including the right to hunt and fish subject 
“to regulations governing the corresponding use by other citizens of 
the United States.’’; (9) the Department of the Interior to render 
assistance to individual members of the tribe in acquiring relocation 
sites; (10) reimbursement of a sum not to exceed $100,000 for the 
expenses of the tribal council in this matter; and (11) any individual 
member of the tribe to reject the appraisal of his land, after which a 
proceeding may be instituted in the United States District Court of 
the District of South Dakota with the tribal council to deposit with 
the clerk of the court, from funds previously deposited to the credit 
of the tribe, the amount set out in the final appraisal. The bills 
further authorize an appropriation of $7,603,625.62 in addition to 
the amounts to be charged against the project. Miscellaneous pro- 
visions are included concerning protective measures to minimize live- 
stock losses and to preserve the integrity of related Indian legislation 
such as the Indian Reorganization Act of June 18, 1934 (48 Stat. 984). 

The Department of the Army has considered the above-mentioned 
bill. Construction of the Fort Randall Dam and Reservoir project 
was authorized as part of the comprehensive plan for flood control 
and protection of the Missouri River Basin as provided by the Flood 
Control Act of December 22, 1944 (58 Stat. 887, 891). Section 3 of 
the authorization act provides authority of the Secretary of the Army 
to acquire lands necessary for the project. Construction progress of 
the Fort Randall Dam and Reservoir project made it necessary, in 
August 1953, to file condemnation proceedings for the acquisition of 
the land described in the bills under consideration. Funds in the 
amount of $375,612.94 were deposited in court as estimated just com- 
pensation. By the act of July 6, 1954 (68 Stat. 452) the Chief of 
Engineers, Department of the Army, and the Secretary of the Inte- 
rior, jointly representing the United States, were authorized and di- 
rected to negotiate with the Sioux Indians of the Crow Creek Reser- 
vation, S. Dak., for the acquisition by the United States of 9,417.93 
acres of land being substantially the 9,148.69 acres described in part 2 
of H. R. 6125 and H. R. 6204. 

While no additional authorization was required for the acquisition 
of land, it was considered possible that the act of July 6, 1954, might 
produce an acceptable basis for a contract since it included authority 
to consider, in addition to just compensation, the— 
costs of relocating the tribe and its members * * * in a manner that will reestab- 
lish and protect their economic, social, religious, and community life. 

Inasmuch as the negotiation of an overall contract would permit settle- 
ment of the pending condemnation proceedings, the Attorney General 
was requested to withhold further action in these proceedings pend- 
ing an attempt to find a mutually acceptable basis for acquisition. 
Appraisals prepared by the Missouri River Basin investigations proj- 
ect, Bureau of Indian Affairs, Department of the Interior, reflecting 
values totaling $399,312.94, were reviewed and adopted as the basis 
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for the negotiations with representatives of the Indian tribe. Negoti- 
ations under the act of July 6, 1954, proved unsuccessful, as indicated 
in report to your committee submitted by the United States Army 
Chief of Engineers on April 25, 1955. 

Following the unsuccessful negotiations, the Department of the 
Army, with the concurrence of the Department of the Interior, re- 
quested the Department of Justice to proceed with the condemnation 
proceedings in view of section 7 of the July 6, 1954 act, which stated 
that that act was not to be construed to restrict completion of the 
Fort Randall Dam project. 

On January 21, 1955, a declaration of taking was filed vesting in the 
United States title to the lands involved, including all of those de- 
scribed in H. R. 6125 and H. R. 6204, subject to a reservation to the 
Indians of oil and gas rights, subordinate only to the right of use by 
the United States for the construction, operation, and maintenance 
of the Fort Randall Dam and Reservoir project in accordance with 
regulations to be prescribed by the Corps of Engineers. With the 
filing of the declaration of taking, there was deposited into the registry 
of the court the additional sum of $23,700 based on the above-men- 
tioned appraisal prepared by the Missouri River Basin investigations 
project staff making the estimated just compensation on deposit 
$399,312.94. Thereafter, the court entered an order on March 22, 
1955 authorizing the disbursement of $365,077.99 through the Bureau 
of Indian Affairs for the benefit of the Indian owners. The issue of 
just compensation has not been tried and no determination has been 
made as to the amount to be paid to the Indians. 

However, the payments requested by the Indians for relocation and 
rehabilitation will not be considered in the pending proceedings since 
the courts, including the Supreme Court of the United States, have 
uniformly held that just compensation equals ‘market value’’ of the 
interest taken. This is generally defined as the amount that would 
probably be paid for the property as between a willing seller, not 
compelled to sell, and a willing buyer, not compelled to buy. There 
is no provision in this concept for the evaluation of indirect or conse- 
quential damage. Likewise, it has always been considered to be a 
strictly judicial function to determine what constitutes ‘just com- 
pensation” as guaranteed by the fifth amendment of the Constitution 
of the United States for the taking of private property for public use. 

For these reasons it is considered that H. R. 6125 and H. R. 6204 
should, in any event, be amended firstly to recognize that title to the 
lands involved is already vested in the United States and, secondly, 
to delete any reference to the payment to be made under the bills as 
constituting just compensation. To effectuate these objectives, it is 
recommended that, if the committee favorably considers additional 
payments to the Indians of the Crow Creek Sioux Reservation, S. Dak., 
the bills be amended as follows: 

(a) The title be revised to indicate its limited scope by substituting 

the following: 
To provide for additional payments to, and for the rehabilitation of, the Indians 
of the Crow Creek Sioux Reservation, S. Dak., whose lands have been 
acquired for the Fort Randall Dam and Reservoir project, South Dakota, and for 
other purposes. 

(6) That section 1, which purports to effect the conveyance, section 
6, which would reserve mineral rights to the former owners, and sec- 
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tion 15, which would preserve the right of individual members to have 
the issue of just compensation determined in the United States Dis- 
trict Court, be deleted. 

(c) That section 2, which would establish the amount to be paid as 
‘Just compensation,’ be modified to indicate the amount, if any, 
determined to be paid to the Indians of the Crow Creek Sioux Reser- 
vation in addition to the amount paid or to be paid in the pending 
condemnation proceedings. In this connection it is recommended that 
a& maximum limitation be retained on the total amount to be paid. 

(d) That part 2 of the bills, containing a description of a portion of 
the area actually acquired, be deleted since the land has been acquired 
and an accurate description is, therefore, unnecessary in any legislation 
for additional payments. 

[t is further recommended that the following amendments be made 
to properly reflect the factual conditions existing at this time: 

(a) That section 3, which would authorize the relocation at Gov- 
ernment expense of Indian cemeteries, tribal monuments and shrines, 
be deleted as there were no Indian cemeteries, tribal monuments or 
shrines within the area involved in these bills. 

(6) That section 4, which provides for the reconstruction of the 
Crow Creek Agency, schools, hospitals, service buildings, and other 
facilities, be deleted since the agency at the Crow Creek Sioux Reser- 
vation has been relocated and will not be further affected by the Fort 
Randall Dam and Reservoir project. 

(c) That section 7, which would give the Indian tribe 9 months 
within which to remove timber and to salvage improvements, and 
section 9, which would authorize members of the tribe to continue 
residing in the area without charge until the gates of the Randall 
Dam are closed, be revised in recognition of the fact that the gates 
of the Randall Dam have been closed and that it was necessary to 
require the removal of the improvements as the waters rose within 
the reservoir. 

(d) That section 10, which would authorize the continuing right 
of the Indians to graze stock after the gates have been closed, be 
amended by deleting the language in lines 10 and 11 of page 7 reading: 
“After the Randall Dam gates are closed and the waters of the Mis- 
souri River impounded” and by deleting the words “and the taking 
area described in part II hereof’ appearing in line 14, page 7 and 
substituting for the latter provision ‘and the lands acquired from the 
Indian tribe or its members.” 

The Department of the Army believes that the Secretary of the 
Interior is in a better position to advise the committee concerning 
those portions of the bills that would (1) provide for the Indians funds 
in addition to the estimated just compensation, and (2) make pro- 
vision for the rehabilitation of members of the Crow Creek Sioux 
Reservation without regard to whether or not they are or have been 
displaced by the Fort Randall Dam and Reservoir project. 

The Secretary of the Army is aware, however, that ‘just compen- 
sation’? as determined by the courts very often does not fully com- 
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pensate owners and tenants for all of their losses, some of which are 
intangible and, therefore, not susceptible of determination without 
indulging in speculation. However, these factors are found in all 
governmental acquisitions and are not peculiar to the Indian land 
cases. The courts have also recognized that while just compensation 
has been defined as the value of the interest taken, it does not neces- 
sarily establish the value that a piece of property may have to the 
owner. 

Congress, in recognition of the added calculable expenses of persons 
dislocated by public-w orks projects of the Department of the Army 
authorized, by section 401b of the act of July 14, 1952, as amended 
(66 Stat. 606, 624; 69 Stat. 352), the reimbursement of affected owners 
and tenants for their moving expenses not to exceed 25 percent of the 
fair value of the land involved. However, the Crow Creek Sioux 
negotiators rejected this limitation on the amount proposed to be 
paid for moving costs in the contract contemplated by the act of 
July 6, 1954. Since the act of July 14, 1952, provides that applications 
for reimbursement of moving expenses must be filed within 1 year 
from the date of acquisition of the property, the time to file expired 
January 20, 1956. 

If the payment of additional sums to the Indian tribe in connection 
with either the relocation or rehabilitation of its members is favorably 
considered, it is recommended that sections 2 and 5 be further amended 
to provide that the funds established shall be administered by the 
Secretary of the Interior and all payments be made by him. 

The fiscal effect of this measure is difficult for the Department of 
the Army to evaluate. However, section 2 would authorize payment 

of $1,418,276.68 more than the just compensation estimated by the 

Department of the Army, based on the appraisals of the Missouri 
River Basin investigations project staff of the Department of the 
Interior, plus rehabilitation payments in the-amount of $5,686,036, 
reimbursement. for expenses in the amount of $100,000, and other 
direct and indirect undetermined costs of benefits conferred as rights 
that would be granted to the Indian tribe. 

Although time does not permit the submission of this report to 
Bureau of the Budget, the Bureau of the Budget advised on S. 952, 
84th Congress, a similar bill, that there was no objection to the sub- 
mission of a similar report, and that the Bureau of the Budget would 
interpose no objection to the enactment of H. R. 6125 and H. R. 6204, 
if the bills were amended to conform to the recommendations made in 
the report of the Secretary of the Interior, and if the amounts of the 
monetary awards are reduced to generally conform to the amounts 
awarded the Indians of the Cheyenne River Sioux Reservation under 
the act. of September 3, 1954 (68 Stat. 1191, Public Law 776, 83d 
Cong.). 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 
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Unitrep Srates District Court, Districr or Sours Daxkora, 
NorTHERN Division 


Civil No. 722 N. D. Tract R-1825 


United States of America, plaintiff, v. 2005.32 acres of land, more or 
less, situate in Corson County, South Dakota; and Sioux Indians of 
Standing Rock Reservation, et al., and Unknown Owners, Defendants 


MEMORANDUM DECISION 


Hon. Clinton G. Richards, United States Attorney, and Messrs. 
H. R. Jackson and Robert L. Jones, Assistant United States Attorneys, 
of Sioux Falls, South Dakota, appeared in behalf of the plaintiff; and 

Mr. Marvin J. Sonosky, of Washington, D. C., appeared in behalf 
of the Standing Rock Sioux Tribe. 

As a part of the land acquisition program for the Oahe Dam and 
Reservoir project, the United States of America by the Secretary of 
the Army has commenced condemnation proceedings against 6.45 
acres of Indian tribal land, designated as Tract R—1825, belonging 
to the Standing Rock Sioux ‘Indian Tribe and located on the Standing 
Rock Indian Reservation in South Dakota. The matter before the 
court is a motion by the Tribe to dismiss the complaint in condemna- 
tion and the declaration of taking as to this tract on the grounds 
that Congress has not authorized the condemnation of tribal lands 
on the Standing Rock Reservation. Although the amount of land 
here involved is not large, the matter has considerable significance 
because the Oahe project will eventually require large acreages of 
tribal and allotted Indian lands. The pending motion has been 
argued orally to the court, and briefs have been submitted by counsel 
on both sides. 

The land in question is part of a vast reservation set aside for the 
Sioux Nation by a treaty between the United States and the Sioux 
on April 29, 1868, 15 Stat. 635. By Article 2 of that treaty, the 
United States agreed that the reservation land was— 


set apart for the absolute and undisturbed use and occupation of the Indians. 


Under Article 11 of that treaty, the Tribe agreed to relinquish all 
right to permanently occupy land outside the 1 ‘eservation, and further 
agreed not to object to the construction of— 

railroads, wagonroads, mail-stations, or other works of utility or necessity which 
may be ordered or permitted by the laws of the United States. 

A proviso of Article 11 stated that, in the event such roads or other 
works were constructed on reservation land, the amount of damages 
would be assessed by three commissioners, one of whom was to be a 
chief of the Indians. Also pertinent to the rights of the Indians to 
the reservation land was Article 12, which stated: 

No treaty for the cession of any portion or part of the reservation herein de- 
scribed which may be held in common shall be of any validity or force as against 
the said Indians, unless executed and signed by at least three-fourths of all the 
adult male Indians, occupying or interested in the same. 

By the subsequent treaties of 1877, 19 Stat. 254, and 1889, 25 
Stat. 888, the original reservation was reduced and formed into 
separate reservations, one of which was the present Standing Rock 
Reservation. Both of these later treaties, by Article 8 of the 1877 
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treaty and by Section 19 of the 1889 treaty, kept the above-men- 
tioned provisions of the 1868 treaty in force. 

In addition to the provisions of the 1868 treaty, the following 

statute has importance in relation to the subject of the alienation of 
Indian lands: 
No purchase, grant, lease, or other conveyance of lands, or of any title or claim 
thereto, from any Indian nation or tribe of Indians, shall be of any validity in 
law or equity, unless the same be made by treaty or convention entered into 
pursuant to the Constitution. (25 U. 8. C. A. see. 177). 

The question presented by this motion, therefore, is whether, in 
view of this legislation and the treaty provisions, considered in the 
light of the history of Congressional and judicial treatment of Indians, 
the Secretary of the Army has sufficient authorization from Congress 
to acquire this tribal land by condemnation. 

Certain principles of law are not disputed by either the Tribe or 
the Government, but a recitation of these principles will assist in plac- 
ing the issue here in its proper perspective. The right of eminent 
domain, which is the power to take private property for public use, 
is an inherent incident of sovereignty requiring no constitutional 
recognition, and the provision of the Fifth Amendment to the federal 
Constitution that just compensation be paid for property taken is 
merely a limitation upon the use of that right (United States v. Jones, 
109 U.S. 513 (1883); United States v. Federal Land Bank of St. Paul, 
8 Cir. 1942, 127 F2d 505, 508). The right to authorize the exercise 
of eminent domain lies only in the Congress, and an agency or officer 
of the United States may take property only to the extent of the 
Congressional authorization (United States v. North American Trans- 
portation and Trading Co., 253 U.S. 330 (1920) ; United States v. Welch, 
327 U.S. 546 (1946) ; Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579 (1952)). Congress has the power to authorize the taking of 
Indian tribal lands (Cherokee Nation v. Southern Kansas Ry. Co., 135 
U.S. 641 (1890)). Where there is a treaty with Indians which would 
otherwise restrict the Congress, Congress can abrogate the oar ty in 
order to exercise its sovereign right (Thomas v. Gay, 169 U. S. 264 
(1898) ; Choate v. Trapp, 224 U.S. 665 (1912)). 

It is obvious, then, that Congress has the authority to condemn the 
tract in this case, and this can be done even though it is in abrogation 
of the treaty provisions. But this is not to say that the treaty pro- 
visions are to be ignored, but instead it is to require that there be clear 
Congressional action which indicates an intention to abrogate the 
terms of the treaty. Manifestly, this must be so if the treaty is to 
have any meaning at all. By the very existence of the treaty, pro- 
viding that the reservation land be set aside ‘‘for the absolute and un- 
disturbed use and occupancy of the Indians” and that there be no 
cession of the land except with the consent of three-fourths of the 
adult male Indians, a special situation has been created which requires 
different treatment for this Indian land than for non-Indian land. 
Non-Indian land is not held by virtue of such a treaty, nor has it been 
acquired under the circumstances in which these treaties have been 
made. The minimum meaning of these treaty provisions, containing 
solemn promises to the Indian people by the government of the United 
States, is that they stand as the highest expressions of the law regard- 
ing Indian land until Congress states to the contrary. The Indians 
are entitled to depend on the fulfillment of the terms of the treaty 
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until the Congress clearly indicates otherwise by legislation. In any 
any such enactment, Congress, as the guardian of the Indians, ordi- 
narily makes ample provision for the interest of its wards. This 
places no unconscionable burden on the United States nor in any way 
impairs its sovereignty over the Indians, but merely requires a recog- 
nition of the special situation of the Indians. As will be pointed out 
herein, the Congress, over a long period of time, has acted constantly 
in accord with this requirement. 

In its complaint and its declaration of taking, the Government cites 
five statutes to show the authority under which it is attempting to 
condemn this tract of tribal land. Since the established rule is that 
the party seeking to exercise the right of eminent domain has the 
burden of showing his authority (1 Nichols on Eminent Domain, sec. 
3.213) and the existence of the 1868 treaty necessitates a Congres- 
sional intention to abrogate the applicable provisions of that treaty, 
the burden is on the Government in this case to show that one or 
more of these five statutes indicate a Congressional intention to abro- 
gate the treaty provisions, thereby giving the Government the re- 
quisite authority to condemn the land. 

The first statutes cited in the complaint are title 33, United States 
Code Annotated, section 591, and title 33, United States Code Anno- 
tated, section 701. Section 591 empowers the Secretary of the Army 
to acquire lands by condemnation for rive rand harbor projects ‘‘for 
which provision has been made by law.” Section 701 extends this 
power to flood-control projects. Unquestionably, the two statutes 
form the basis of the condemnation authority possessed by the Secre- 
tary of the Army in acquiring ordinary lands in the prosec ution of such 
projects. However, by no stretch of the imagination can it be said 
that Congress, in the enactment of these laws, had in mind the specific 
situation of the Standing Rock tribal lands, or even Indian lands in 
general. 

The principal statute upon which the Government relies is the 
Flood Control Act of 1944 (58 Stat. 887). Section 9 (a) of this act 
gave general approval to the prosecution of designated plans for the 
developn rent of the Missouri River Basin program. There is no 
mention of Indian lands in the act itself, but the Government calls 
attention to an excerpt from one of the Senate and House documents 
which contained the designated plans: 

The proposed reservoirs will inundate Indians lands at several points. The 
estimates submitted on the overall costs of the projects include funds to cover the 
cost of taking such lands and buildings, including relocation of burial grounds. It 
is to be understood, therefore, that approval of this plan includes authority for the 
Indians through their tribal councils, with the approval of the Secretary of the 
Interior, to convey and relinquish such property to the United States, and author- 
ity for the Secretary of War to enter into appropriate agreements with the Secre- 
tary of the Interior and the Indian tribes concerned for the payment of the 
fair value of the property taken, or for the contribution of a sum approximating 
such value toward locating or constructing or toward relocating or reconstructing 
buildings, works, facilities, or water projects in the vicinity of the Missouri River 
or its tributaries (S. Doc. 247, 78th Cong., 2d sess., p. 4). 

This portion of the Senate document was an excerpt from a letter 
sent by the Chief of Engineers to the Chairman of the Committee on 
Flood Control of the House of Representatives. While we agree with 
the Government that this letter plainly discloses that Congress was 
aware thai Indian lands would be acquired in the proposed projects, 
this court cannot hold that such an awareness or knowledge on the 
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part of Congress indicates an intention to authorize condemnation 
proceedings as the method of acquiring these Indian lands. To the 
contrary, this letter indicates that Congress recognized the special 
situation regarding the Indians, and desired that some mutually 
agreeable plan be worked out for the acquiring of these lands. This 
letter contemplates no more than voluntary negotiations, with no 
implication of what proceedings might be taken in the event of the 
failure of such negotiations. As will be pointed out infra, Congress 
subsequently followed the thinking expressed in this letter by pro- 
viding for specific voluntary negotiations to be made in relation to 
tribal lands on the Standing Rock Reservation and on other reserva- 
tions. The Flood Control Act of 1944 cannot be the legislation 
necessary to authorize the taking of Indian tribal lands unless it could 
be held that a general law approving a series of particular projects can 
be applied to specific Indian lands which are bound by treaty. We 
believe such a holding to be untenable. General legislation is not 
sufficient to include Indian tribal lands. 

The fourth statute cited in the complaint is the Public Works 
Appropriation Act of 1956, 70 Stat. 474, 480. This is no more than 
an appropriation act limited to “projects authorized by law,” and adds 
nothing to the 1944 Flood Control Act insofar as authority to take 
Indian tribal lands is concerned. 

The last statute, which is cited in the declaration of taking, is the 
Declaration of Taking Act, 40 USCA 258a. This law merely pro- 
vides for the procedure in condemnation suits and does not authorize 
the taking of Indian tribal lands by condemnation. 

Since all of the authorities relied upon by the Government are general 
statutes which do not refer to Indian lands, it is important to note that 
the Supreme Court has frequently held that general legislation does 
not apply to Indians. The rule is well stated in Elk v. Wilkins 
(112 U. S. 94 (1884)), where an Indian’s claim to United States 
citizenship on the basis of being a “‘person born * * * in the United 
States’ within the meaning of the Fourteenth Amendment was 
rejected in the following language: 

The Indian tribes, being within the territorial limits of the United States, were 
not, strictly speaking, foreign States; but they were alien nations, distinct political 
communities, with whom the United States might and habitually did deal, as they 
thought fit, either through treaties made by the President and Senate, or through 
acts of Congress in the ordinary forms of legislation. The members of those 
tribes owed immediate allegiance to their several tribes, and were not part of the 
people of the United States. They were in a dependent condition, a state of 
pupilage, resembling that of a ward to his guardian. Indians and their property, 
exempt from taxation by treaty or statute of the United States, could not be 
taxed by any State. General acts of Congress did not apply to Indians, unless so 
expressed as to clearly manifest an intention to include them (emphasis added) 
(112 U. S. at pp. 99, 100). 

In addition to the numerous authorities which are cited therein to 
support this statement of the law, see the following decisions subse- 
quent to the Elk case: United States v. Rickert (188 U.S. 432 (1903)); 
Choate v. Trapp (224 U. S. 665 (1912)); Squire v. Capoeman (351 
U.S. 1 (1956)); Lewellyn v. Colonial Trust Co. (3 Cir. 1927, 17 F. 2d 
36); McCandless v. United States (3 Cir. 1928, 25 F. 2d 71); Chouteau v. 
Commissioner of Internal Revenue (10 Cir. 1930, 38 F. 2d 976; 340 Op. 
A. G. 439, 444 (1925)). These authorities clearly point out that, 
because of the peculiar situation of the Indians which has resulted in a 
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guardian-ward relationship with our country, Congress, in the enact- 
ment of legislation, is obliged to indicate when such legislation is 
intended to be applied to Indians and their property. 

That Indians are the subject of special legislation is particularly 
evident from the existence and content of title 25, Indians, of the 
United States Code. Contained there is a myriad of laws pertaining 
to the protection and education of Indians, agreements with Indians 
and the performance by the United States of obligations thereunder, 
Indian agencies, and six chapters of laws having as their principal 
subject, Indian lands. 

Although we have occasionally used the term “Indian lands,” 
the case at bar involves only “Indian tribal lands’ as distinguished 
from ‘Indian allotted lands.’”’ Of sigmal importance, then, is the 
fact that Congress has seen fit to specifically provide by statute that 
lands allotted in seve ralty to Indians could be condemned for public 
purposes (Act of March 3, 1901, 31 Stat. 1084, 25 U.S. C. A., See. 357). 
But the passage of this act only serves to emphasize that no compa- 
rable authority to condemn “Indian tribal lands” has ever been given. 
The very existence of this act allowing condemnation. of Indian 
allotted lands is graphic evidence that Congress itself felt it necessary, 
because of the provisions of the various treaties and legislation pro- 
hibiting alienation of Indian lands, to clearly provide the right to 
condemn Indian allotted lands. 

Even more significant is the following record of Congressional 
dealings with Indian tribal lands, many of these acts being i in con- 
nection with the Missouri River Basin program: 

(1) Act of August 19, 1937 (ch. 702, 50 Stat. 700), wherein the 
Secretary of the Interior is authorized to acquire tribal lands on the 
Shoshone Indian Reservation for the Wind River irrigation project in 
Wyoming, with the deposit of certain funds by the Government to 
operate as an extinguishment of all right, title, and interest the Indians 
possess in the land; 

(2) Act of July 8, 1940 (ch. 552, 54 Stat. 744), providing outright 
that all right, title, and interest of the Indians in the tribal and allotted 
lands of the Fort Mohave Indian Reservation in Arizona and the 
Chemehuevi Reservation in California, as designated by the Secretary 
of the Interior, is granted to the United States for the Parker Dam 
and Reservoir project, with the Secretary of the Interior given the 
authority to determine the amount of compensation; 

(3) Act of May 2, 1946 (ch. 247, 60 Stat. 160, 167), which pro- 
hibited expenditures of appropriations for the Garrison Dam and 
Reservoir project, a part of the Missouri River Basin program, until 
the Secretary of War, through the Secretary of the Interior, had 
selected and offered to the Three Affiliated Tribes of the Fort Berth- 
hold Reservation, land comparable in quality and sufficient in area 
to compensate the tribes for lands on the reservation which would be 
flooded ; 

(4) Joint Resolution of October 29, 1949 (ch. 790, 63 Stat. 1026). 
providing for negotiations by Government officers with the Three 
Affiliated Tribes of the Fort Berthhold Reservation for payments for 
allotted and tribal lands to be taken, and further providing that, 
upon the rejection of the Government appraisal, the Department of 
the Army shall institute condemnation proceedings; 
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(5) Act of July 18, 1952 (ch. 946, 66 Stat. 780), wherein the Sec- 
retary of the Interior, for a reasonable consideration not to exceed 
a certain amount, is authorized to convey to the United States 
property and rights of the Shoshone and Arapaho Indian Tribes 
needed by the United States for the Boysen Unit of the Missouri 
River Basin program; 

(6) Act of September 3, 1954 (ch. 1260, 68 Stat. 1191), providing 
for the ratification by Congress and by three-fourths of the adult 
Indians of the Cheyenne River Indian Reservation of a certain agree- 
ment for payment of compensation for tribal and allotted lands 
required to be taken for the Oahe Dam and Reservoir project and for 
payment for the costs of relocation of the members of the tribe and 
their property, and that upon such ratification the agreement acts as 
a conveyance of the lands to the United States; 

(7) Act of August 3, 1956 (ch. 931, 70 Stat. 987), authorizing the 
Shoshone and Arapaho Tribes of the Wind River Reservation to 
convey their interest in certain tribal land to the United States for a 
sum mutually agreeable to the Tribes and the Secretary of the 
Interior, with the provision that in the event of a failure to agree on 
a price, the Secretary shall report the same to Congress and, thirty 
days afterwards, proceed to acquire the land by eminent domain. 

The above list of enactments is not meant to be exhaustive, but 
does fairly represent the legislative pattern of dealing individually 
with Indian lands where the same are required for public projects. 
It is particularly significant that in several of the acts, the Congress 
has specifically provided for the institution of condemnation proceed- 
ings in the event of the failure of voluntary negotiations. 

Of particular importance in this case is the Act of September 30, 
1950 (ch. 1120, 64 Stat. 1093), which authorized and directed the 
Chief of Engineers and the Secretary of the Interior to “negotiate 
contracts” with the Sioux Indians of the Standing Rock and Cheyenne 
River Reservations for the conveyance of the Indians’ interests in 
tribal and allotted lands required for the Oahe project and for the 
payment of just compensation for the land to be taken together with 
payment of the costs of relocating and reestablishing the tribes and 
their individual members. The act further provided that any such 
contracts negotiated should be submitted to Congress within eighteen 
months (extended to twenty-eight months by Act of April 8, 1952, 
ch. 165, 66 Stat. 46) after the date of enactment of the act, and that 
no contract would take effect until ratified by Congress and three- 
fourths of the adult male members of the two tribes; and that in the 
event the parties are unable to agree on any item, such items are to 
be set forth separately in a report to Congress. This act, like the 
others mentioned above, is in line with the thinking expressed in the 
letter from the Chief of Engineers noted supra, and it stands as 
evidence that Congress contemplated only voluntary negotiations 
with the two tribes. This 1950 act merely established the machinery 
for entering into such negotiations. But singularly missing, insofar 
as any reliance on this act for an indication of Congressional intention 
to acquire these lands by condemnation, is any reference to what 
proceedings might be taken in the event of unsuccessful negotiations. 
An agreement was completed with the Cheyenne Tribe which cul- 
minated in the Act of September 3, 1954 (ch. 1260, 68 Stat. 1191). 
Counsel for the Government has informed the court that negotiations 
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with the Standing Rock Tribe were unsuccessful, but this court has 
been able to find no indication that Congress was ever notified of 
such result in accordance with the directions of the act. Certainly 
Congress, which took the effort to enact special legislation providing 
for these negotiations, should be informed of the results of the 1950 
enactment, as amended in 1952, and of the present state of affairs, 

The Government places some importance on the last sentence of the 
1950 act which states that nothing in the act shall be construed to 
restrict or delay the Oahe project. This reveals little more than an 
intention to continue with the Oahe project during these negotiations. 

In considering whether the Government has sufficiently upheid its 
burden of showing a Congressional intention to abrogate the 1868 
treaty provisions, two other principles of law should be kept in mind. 
In the first instance, any statute allegedly authorizing eminent domain 
is to be strictly construed against the taking party (Delaware, Lacka- 
wanna & W. RR. Co. v. Morristown (276 U. S. 182 (1928)); United 
States v. A Certain Tract of Land (C. C. E. D. Penn. 1894, 70 Fed. 
940); United States v. West Virginia Power Co. (D. C. S. D. W. Va. 
1940, 33 F. Supp. 756). A fortiori, where the taking party is the 
guardian and the party subject to the power of eminent domain is the 
ward, this principle would have all the more application. This leads 
to the second principle, that statutes concerning the rights of Indians 
are to be liberally construed in their favor (Choate v. Trapp, 224 U.S. 
665 (1912); Alaska Pacific Fisheries v. United States, 248 U.S. 78 
(1918)). The Supreme Court in the Choate case said: 

But in the Government’s dealings with the Indians the rule is exactly the con- 
trary. The construction, instead of being strict, is liberal; doubtful expressions, 
instead of being resolved in favor of the United States, are to be resolved in favor 
of a weak and defenseless people, who are wards of the Nation, and dependent 
wholly upon its protection and good faith. This rule of construction has been 
recognized, without exception, for more than a hundred years and has been applied 
in tax cases (224 U.S. at p. 675). 

When the issue in the instant case is considered in the light of the 
above principles, there is little doubt of what this court’s decision 
must be. 

The Government has not taken any very tangible or consistent posi- 
tion in its opposition to the Tribe’s motion to dismiss. However, be- 
cause of the importance of the case, we feel that we should mention 
each of the Government’s arguments, namely: (1) that the 1868 treaty, 
by Article 11, included the consent of the Tribe to land acquisitions 
such as the instant one; (2) that Indian lands are subject to the right 
of eminent domain the same as other lands; (3) that it is not meri- 
torious to object to the lack of specific authority to take tribal lands; 
(4) that any requirement in regard to the taking of Indian lands has 
been met by the letter from the Chief of Engineers and similar mem- 
oranda which prove that Congress, in authorizing the Missouri River 
Basin program, was aware Indian lands would be flooded and would 
have to be acquired; (5) that the Government is not estopped in its 
dealings with the Standing Rock Tribe because of its prior dealings 
with other Indian tribes, nor is it estopped by the act of 1950; (6) that 
Henkel v. United States (237 U.S. 43 (1915)); United States v. 5,677 
Acres of Land (D. C. Mont. 1957, 152 F. Supp. 861); United States v. 
21,250 Acres of Land (Civil No. 7279, W. D. N. Y. January 11, 1957 
(unreported)), all support the Government’s opposition to this 
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motion; (7) that to hold for the Tribe here would be to require the 
Government to proceed in an illegal manner as a trespasser. 

As to the first argument, it is unreasonable and contrary to the rule 
of ejusdem generis to include the huge takings of reservation land 
which the Oahe project will require, within the context of the pro- 
vision of Article 11 of the 1868 treaty concerning “other works of 
utility or necessity.”” Further, if the present acquisition were so 
included within the meaning of the treaty, the Government is not 
proceeding to determine compensation in the manner provided 
therein. 

Arguments (2) and (7) meet no disputable point and have no 
bearing on the issue for determination here. 

Arguments (3) and (4) have been sufficiently met by the Tribe, and 
have been previously discussed in this opinion. 

Argument (5) is heed on a misconception of the Tribe’s position 
in this ease. The Tribe does not contend that the Government is 
estopped by its past conduct, but only that such past conduct is 
important in considering the question here before the court. 

None of the cases cited under argument (6), although having some 
similarity, involve the precise point here presented. The Henkel case 
involved allotted land and arose in a completely different factual situ- 
ation which included a treaty with the Blackfeet Indians that specifi. 
cally reserved to the Government the right to use the lands for certain 
public improvements. The Montana case was presented mainly on 
the issue of the power of the United States to condemn in the face of 
particular statutes which the Indians contended specifically forbade 
such condemnation. We are informed by counsel for the Standing 
Rock Tribe that the Montana court, acting through a different judge, 
has recently called for further briefs from both sides in that case, 
indicating a review of the decision therein. The New York case 
involved the denial of a motion to vacate an order of taking, giving 
the Government officers the right to survey Indian tribal lands. 
Although one of the grounds for the motion was the lack of authority 
to condemn the land, the court’s opinion shows that the matter was 
considered in the light of treaty provisions and legislation different 
from that in the case at bar. Further, the court’s decision on that 
ground rests mainly on the Cherokee Nation case, supra, which stated 
no more than the proposition that Congress can authorize the con- 
demnation of Indian tribal lands, a principle which is not questioned 
here. Subsequent to its decision on the motion to vacate, the same 
court, in denying a Government motion to strike the affirmative 
defense of lack of authority to condemn from the answer, said of its 
prior decision: 

We do not regard that decision as of sufficient authority to strike otherwise 
unobjectionable portions of defendant’s affirmative defense in view of the stringent 
requirements placed on defendant by F. R. C. P. 71 (e) (United States v. 21,250 
Acres of Land (Civil No. 7279, W. D. N. Y., June 11, 1957 (unreported))). 
Counsel for the Standing Rock Tribe has informed us that thereafter, 
the Seneca Nation, which was the Tribe of Indians involved in the 
New York case, brought suit in the District of Columbia to enjoin 
the Government officers from going forward with the project contem- 

lated, and the United States District Court for the District of Colum- 
ia overruled a motion to dismiss the complaint (Seneca Nation v. 
Brucker (Civil No. 2202-57, D. C. D. of C., December 17, 1957 (un- 








28 INDIAN TRIBES, NORTH AND SOUTH DAKOTA 


reported)). The current status of the cases in both New York and 
the District of Columbia present no controlling authority upon which 
this court can rely. 

For all the foregoing reasons it is clear to this court that Congress 
has never provided the requisite authority to the Secretary of the 
Army to condemn this tribal land. The Government admits that 
the five statutes relied upon do not specifically authorize such con- 
demnation, and the contention that these general enactments can be 
used by the United States, which is the guardian, to take the lands 
of the Indians, who are its wards, is wholly repugnant to the entire 
history of Congressional and judicial treatment of the Indians, and, 
further, is a view which is quite unacceptable to this court. 

In order to emphasize the issue in this decision, we wish to restate 
that the authority of Congress to exercise the right of eminent domain 
over Indian tribal lands is not questioned. We are granting the mo- 
tion of the Tribe because of a lack of exercise of this authority. The 
matter can be speedily remedied by bringing it to the attention of 
the Congress. 

The defendant Tribe’s motion to dismiss will be granted. Defend- 
ant Tribe’s counsel may prepare and submit a form of judgment dis- 
missing the complaint and the declaration of taking, as to Tract 
R-1825. 

Done and entered at Sioux Falls, South Dakota, this 10th day of 
March 1958. 

By the Court: 

GeorGE T. ‘MICKELSON, 
District Judge. 





ANALYSIS OF 11 Britis IN THE 85TH CoNGRESS RELATING TO THE 
CREATION oF ResERVOIRS BY RANDALL AND OaHE DAMS OF THE 
Missourt River oN Crow Creek, Lower BRULE, AND STANDING 
Rock INpDIAN RESERVATIONS ! 


(Prepared for the Honorable James A. Haley, Chairman of the Subcommittee on 
Indian Affairs of the House Committee on Interior and Insular Affairs) 


By William H. Gilbert, Analyst, Indian Affairs, Legislative Reference Service, 
Library of Congress, March 19, 1958 


GENERAL CONSIDERATIONS 


In the 85th Congress 11 bills have been introduced in the House and 
Senate dealing with the ‘‘taking of land” on 3 Indian reservations of 
North and South Dakota for reservoir purposes. The reservations are: 
Standing Rock, located in North and South Dakota which is affected 
by Oahe Dam on the Missouri River; Crow Creek in Brule, Buffalo, 
Hughes, and Hyde Counties of South Dakota which is affected by the 
Randall Dam; and Lower Brule in Lyman County of South Dakota 
which is also affected by Randall Dam. In all three of these reserva- 
tions not only the agency buildings and structures but also many other 
facilities and landmarks such as roads, bridges, cemeteries, dwellings, 
and the like will be inundated or removed. 

The sequence of provisions in each of the bills is similar and run in 
the following general order: 


1H. R. 6125; H. R. 6204; H. R. 7758; H. R. 10786; 8. 2152; S. 3225; H. R. 6074; H. R. 6569; H. R. 6075; H. R. 
6252; and S. 3388. 
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1. Statement of purpose in the preamble which provides for the 
acquisition of lands by the United States required by a reservoir 
created by the construction of such and such a dam and providing for 
the rehabilitation of the Indians of said reservation. The bills H. R. 
10786 and S. 3225 do not include specific rehabilitation provisions. 

2. A statement of an agreement between the United States and the 
tribe which conveys certain lands to the United States. The agree- 
ment is to be effective when confirmed and accepted in writing by 
three-fourths of the adult Indians residing on the reservation con- 
cerned. 

3. The United States agrees to pay as just compensation for lands 
thus conveyed a specified amount provided that of this a certain 
amount will be distributed to the Indian owners. 

4. The United States agrees to appropriate and the Secretary of the 
Army is authorized and directed to make available from sums so 
appropriated to be charged against the cost of construction of the dam 
project, further additional appropriations for the special purpose of 
relocating and reestablishing the Indian cemeteries, tribal monuments, 
and shrines within the “taking area.” 

5. The United States agrees to appropriate and the Secretary of 
the Army is authorized and directed to make available from sums so 
appropriated to be charged against the cost of construction of the dam 
project further additional appropriations for the relocation and recon- 
struction of the said Indian agency, relocation and reconstruction of 
roads, bridges, and incidental matters or facilities in connection there- 
with. 

Mineral rights at or below the surface within the “taking area”’ 
are reserved to said Indian tribe or to the individual Indian owners. 

Members of the said Indian tribe shall have the right without 
any charge to cut and remove all timber and to salvage any portion of 
the improvements including agency structures within said “taking 
7 4 

. The United States and the Indian parties to the agreement recog- 
sins that a hazard to livestock is created by the rise and fall of waters 
to be impounded in the reservoir and agree that all hazards that arise 
shall be met by the United States with such measures as may be 
necessary to minimize losses to the Indian parties thereto as to live- 
stock only. 

The said Indian tribe shall have the right to graze livestock on 
the land between the water levels of the reservoir and the “‘taking area”’ 
after the dam gates are closed. The said tribal council and the 
members of the said Indian tribe shall have the right to free access to 
the shoreline of the reservoir including the right to hunt and fish 
subject to regulations governing the corresponding use by other 
citizens of the United States. 

10. Trust patented land shall be purchased by individual members 
of said tribe outside of the ‘taking area’’ with the assistance of the 
United States. Lands so selected and purchased as substitute allot- 
ments may be either inside the Indian reservation as diminished by 
this agreement or outside said reservation. Purchase of land outside 
of the reservation shall not affect its status in regard to taxation. 

Expenditures under this agreement shall not be charged as an 
offset or counterclaim against any tribal claim arising prior to the 
effective date of taking of said land. 
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12. The United States agrees to reimburse the said tribal council 
for expenses of making and ratifying this agreement providing that 
such reimbursable expenses do not exceed in the aggregate $100,000 
of which not more than $50,000 shall be reimbursable as attorney fees, 

13. Holders of inherited lands or interests in lands may consolidate 
their interests by and between themselves. The total proceeds in 
the hands of any individual held by a consolidation of interests may 
be used by said holder for purchase of substitute lands as provided in 
the statement of (10) above. 

14. The right of any individual member of the tribe to reject final 
appraisal of his land and improvements is preserved. Court con- 
demnation proceedings shall be empowered to the Chief of Engineers 
of the United States Army in the United States District Court. 

15. An authorization of an appropriation not to exceed a specified 
total sum as provided in the section on compensation, the section on 
rehabilitation payment, and the section reimbursing the tribe for 
expenses of negotiation and exclusive of the unknown sum to be 
charged against the cost of construction of the dam project as pro- 
vided in the sections dealing with appropriations to remove Indian 
cemeteries, etc., and to remove agency buildings, etc. 

16. The ‘‘taking area” is described in precise metes and bounds, by 
counties and with the total acreage involved. Most of these bills 
conclude with the name and address of the tribe of purported Indian 
owners. 

Similar bills relating to these reservations were introduced into the 
83d and 84th Congresses as the following data indicates. 


Table of bills relating to Fort Randall Dam, S. Dak., 83d and 84th Congs. 


83d Cong.: 
DN IEAM eB ee ecified a las oe back dave July 14, 1954 
ad OT NN i oes nee eremoeie eee A ce Sok July 8, 1954 
S. 3747, Mr. Case____-_- J cap he ET A oats wae ae cece OUly > 34, 1904 
en UO SM BO a at a ea _. July 8, 1954 
84th Cong.: 
OE OR 6 ee eee eae Seine: oe: Meee t aioe Scat ube ail Feb. 4, 1955 


S. 952, Mr. Case_-_-_--- See a a a ll Ne Feb. 4, 1955 
aE ne ote mee ere maete awe wiley oy ane Feb. 3, 1955 
eee, ey ee mew eT re aL a kadai Feb. 3, 1955 


CROW CREEK 


The four House bills dealing with Crow Creek (H. R. 6125, H. R. 
6204, H. R. 7758, and H. R. 10786) differ to some degree. 

The first two bills are alike in most respects. The compensation 
provided in section 2 of both is $1,817,589.62. Of this amount 
$685,137.62 is authorized for distribution to the Indians. Authoriza- 
tion under section 16 makes possible appropriation of $7,602,625.62, 
exclusive of other appropriations to be charged against the cost of 
construction. 

The bill H. R. 7758 differs from the foregoing (H. R. 6125, H. R. 
6204) in that $2,105,020.55 is authorized for compensation in section 2. 
Of this amount, $641,587.55 is authorized for distribution to individual 
Indians. The bill H. R. 7758 also differs from the first two bills in 
that section 16 authorizes appropriations not to exceed $8,820,332.05. 

The bill H. R. 10786 authorizes in section 14 a sum to be (same 
purposes as sec. 16 in the other bills) appropriated not to exceed 
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$2,205,520.55. This difference may be allied to the fact that H. R. 
10786 has no rehabilitation provision. 

The two Senate bills relating to Crow Creek are S. 2152 and S. 3225. 

S. 3225 has no rehabilitation provision but is otherwise similar to 
H. R. 7758 and H. R. 10786. Inasmuch as S. 3225 has no rehabilita- 
tion provision it is similar to H. R. 10786. It is also like H. R. 10786 
in that the authorization for appropriation under section 14 is the 
same. 

S. 2152 resembles H. R. 7758 in the amounts of compensation of 
section 2 ($2,105,520.55) and section 14 ($2,205,520.55). The “taking 
area’”’ in all bills is 9,148.69 acres at Crow Creek in the counties of 
Brule, Buffalo, Hughes, and Hyde of South Dakota. 


LOWER BRULE 


The two House bills (H. R. 6074 and H. R. 6569) dealing with 
Lower Brule are alike. A compensation of $1,497,397.29 is provided 
in section 2 of both bills and of this $708,493.29 is to be distributed to 
individual Indians. A total of $6,348,316 is authorized in section 5 
for rehabilitation purposes. The authorization of appropriation in 
section 16 is not to exceed $7,945,713.29. The “taking area” in 
Lyman County, S. Dak., is specified by metes and bounds, and totals 
7,996.92 acres. 


STANDING ROCK 


The bills relating to Standing Rock are H. R. 6075, H. R. 6252, and 
S. 3388. The provisions in all three House bills are quite similar. 
All provide for rehabilitation in the specific amount of $8,500,000. 
In addition, one-half of the sum agreed upon as compensation shall 
be devoted to rehabilitation purposes. 

In the case of S. 3388 indirect costs are segregated from direct 
costs and are estimated at $3,805,852. Section 10 in each bill speci- 
fies the order in which land is to be vacated. In contrast to the 
Crow Creek and Lower Brule bills they do not forbid any change in 
the tax status of exchange lands purchased outside the reservation. 
Instead section 12 of each provides for unrestricted title of those 
exchange lands outside of and not adjacent to the reservation. 

Up to $100,000 is permitted for reimbursement of tribal council 
for negotiation expenses in the two House bills and up to $135,000 
in the Senate bill (S. 3388). No specific amount for attorney fees is 
indicated as is indicated in the case of the Crow Creek and Lower 
Brule bills. 

In contrast with the Crow Creek and Lower Brule bills no exact 
acreage of “taking land” is specified. 

The authorization of appropriation exclusive of items to be charged 
against the cost of production (sec. 16) is $8,175,000 in the case of 
H. R. 6075; $8,600,000 in the case of H. R. 6252; and $12,440,832 in 
the case of S. 3388. 

At Standing Rock the acreage of six islands in the Missouri River 
has not been determined and this may be the reason why no exact 
acreage estimate for the ‘taking area” is furnished. The absence of a 
similarly determined amount of money for direct damage compensa- 
tion may be due to the same lack of exact information. 
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SUMMARY OF DATA REGARDING EACH HOUSE BILL 


House Docket No. 279. Mr. Berry, March 18, 1957. H. R. 6074 
(H. R. 6569) 85th Cong., Ist sess. 

To provide for the acquisition of lands for the United States 
required by the reservoir created by the construction of Randall 
Dam on the Missouri River and for rehabilitation of the Indians 
of Lower Brule Sioux Reservation, S. Dak., and for other purposes 
(H. R. 3544, 84th Cong.). 

March 19, 1957: Reports requested from Interior and 
Defense. 
May 15, 1957: Army. No objection if amended. 
May 16, 1957: Subcommittee meeting. 
May 17, 1957: Subcommittee meeting. 
House Docket No. 280. Mr. Berry, March 18, 1957. H. R. 6075 
(H. R. 6252) 85th Cong., Ist sess. 

To provide for the acquisition of lands by the United States 
required for the reservoir created by the construction of Oahe 
Dam on the Missouri River and for rehabilitation of the Indians 
of the Standing Rock Sioux Reservation in South Dakota and 
North Dakota, and for other purposes (H. R. 5608, 84th Cong.). 

March 20, 1957: Report requested from Defense and Interior. 
House Docket No. 284. Mr. Berry, March 19, 1957, H. R. 6125 
(H. R. 6204, H. R. 7758, S. 2152) 85th Cong., 1st sess. 

To provide for the acquisition of lands by the United States 
required for the reservoir created by the construction of Randall 
Dam on the Missouri River and for rehabilitation of the Indians 
of the Crow Creek Sioux Reservation, S. Dak., and for other 
purposes. (H. R. 3602, 84th Cong.) 

March 21, 1957: Reports requested from Interior and 
Defense. 
May 15, 1957: Army. No objection if amended. 
May 17, 1957: Subcommittee meeting. (See H. R. 7758.) 
House Docket No. 287. Mr. McGovern, March 20, 1957. H. R. 
6204 (H. R. 6125, H. R. 7758, S. 2152) 85th Cong., Ist sess. 

To provide for the acquisition of lands by the United States 
required for the reservoir created by the construction of Randall 
Dam on the Missouri River and for rehabilitation of the Indians 
of the Crow Creek Sioux Reservation, S. Dak., and for other 
purposes (H. R. 3602, 84th Cong.). 

April 12, 1957: Reports requested from Interior and Defense. 
May 15, 1957: Army. No objection if amended. 
May 17, 1957: Subcommittee meeting. (See H. R. 7758.) 
House Docket No. 289. Mr. Krueger, March 21, 1957. H. R. 6252 
(H. R. 6075) 85th Cong., Ist sess. 

A bill to provide for the acquisition of lands by the United 
States required for the reservoir created by the construction of 
Oahe Dam on the Missouri River and for the rehabilitation of the 
Indians of the Standing Rock Sioux Reservation in South Dakota 
and North Dakota, and for other purposes (H. R. 5608, 84th 
Cong.). 

April 12, 1957: Reports requested from Interior and Defense. 
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House Docket No. 305. Mr. McGovern, April 2, 1957. H. R. 6569 
(H. R. 6074) 85th Cong., 1st sess. 

To provide for the acquisition of lands by the United States 
required by the reservoir created by the construction of Randall 
Dam on the Missouri River and for rehabilitation of the Indians of 
the Lower Brule Sioux Reservations, S. Dak., and for other 
purposes. 

April 12, 1957: Report requested from Interior and Defense. 
May 15, 1957: Army. No objection if amended. 
May 16, 1957: Subcommittee meeting. 
May 17, 1957: Subcommittee meeting. 
House Docket No. 374. Mr. McGovern, May 24, 1957. H. R. 7758 
(H. R. 6204, H. R. 6125, S. 2152) 85th Congress, 1st session. 

To provide for the acquisition of lands by the United States 
required for the reservoir created by the construction of Randall 
Dam on the Missouri River and for rehabilitation of the Indians 
of the Crow Creek Sioux Reservation, S. Dak., and for other pur- 
poses. (See record of hearing on H. R. 6204 and H. R. 6125.) 

House Docket [not yet assigned]. Mr. McGovern, February 18, 1958. 
H. R. 10786, 85th Congress, 2d session. 

To provide for the acquisition of land by the United States 
required for the reservoir created by the construction of Randall 
Dam on the Missouri River so far as it affects the Crow Creek 
Sioux Reservation, S. Dak., and for other purposes. 


SUMMARY OF DATA REGARDING EACH SENATE BILL 


S. 2152. Mr. Case of South Dakota, May 23, 1957. 85th Congress, 
ist session. 

To provide for the acquisition of lands by the United States 
required for the construction of Randall Dam on the Missouri 
River and for rehabilitation of the Indians of the Crow Creek 
Sioux Reservation, S. Dak. 

May 24, 1957: Referred to the Department of the Interior, 
the Bureau of the Budget, and the Chief of Engineers. 
July 20, 1957: Report received from the Department of the 
Army. 
S. 3225. Mr. Case of South Dakota, February 4, 1958. 85th Con- 
gress, 2d session. 

To provide for the acquisition of lands by the United States 
required for the reservoir created by the construction of Fort 
Randall Dam on the Missouri River so far as it affects the Crow 
Creek Sioux Reservation, S. Dak. 

S. 3388. Mr. Mundt (for himself and Mr. Case of South Dakota), 
March 3, 1958. 85th Cong. 2d sess. 

To provide for the acquisition of lands by the United States 
required for the reservoir created by the construction of Oahe 
Dam on the Missouri River and for rehabilitation of the Indians 
of the Standing Rock Sioux Reservation in South Dakota and 
North Dakota. 
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TABLE OF 11 BILLS IN THE 85TH CONGRESS AND MAP 


The following table of 11 bills relating to the “taking of Indian 
lands”’ for reservoir purposes in North and South Dakota is designed 
for rapid visual and comparative analysis of the provisions in these 
bills. Eighteen major provisions are listed at the left and tabulated 
with the bills reading in numerical order from left to right, first for 
the House bills and then the Senate bills. Each of the major provisions 
is identified by its corresponding section in the individual bills. 

In addition a map prepared by Mr. Robert L. Bostick, graphic 
analyst specialist of the Legislative Reference Service, Library of 
Congress, is presented to show the relative positions of Standing Rock 
Reservation with relation to the Oahe Dam and of Lower Brule and 
Crow Creek Reservations with Randall Dam. 

(Notr.—Copies of the map are available in the committee files.) 
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